PENOBSCOT NATION

6 RIVER RCAD
INDIAN ISLAND
DEPARTMENT OF OLD TOWN, ME 04468
TEL; 207/827/7776
NATURALREICQURCES FAX: 207/827/1137

JOHN S. BANKS, DIRECTOR

January 19, 2000

Mr. Jim Sappier

Regional Indian Program Coordinator
US EPA

One Congress Street

Boston, Ma 02203

Dear Jim,

Chief Richard Hamilton has authorized me to represent the Penobscot Nation at
the consultation meeting that the EPA has scheduled at Old Town for January 28, from
9:00 am to 12:00 pm. The issues of most concern to the Penobscot Nation for discussion
at this meeting are attached. As you know, it is the Nation’s position that NPDES
permitting authority under the Clean Water Act should be retained by the EPA for the
waters of the Penobscot River from Indian Island, northward. From discussions with the
EPA to date, it is the Nation’s understanding that resolution of this issue is purely a
question of law.

We would like to learn the EPA’s views on each of these topics and would ask
that the EPA, after presentation, entertain questions from myself or from the Nation’s
attorneys, Mark Chavaree and Kaighn Smith. (We are attempting to invite a Penobscot
Nation tribal member to provide the EPA with some background concerning the
importance of the River to the Tribe’s religion and culture.)

We want this meeting to be productive. Thus, we suggest that presenters be kept
to a minimum. By copying this letter to the other tribal leaders, I ask that they endorse
the proposed topics, but to broaden them, when appropriate, to include their application,
not just to the Penobscot Nation, but to the other Maine tribes and Bands, as well.

Sincerely

hn Banks
Director, DNR
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Printed on Tatally Chiorine-Free Paper (TCF)



P.S. If the EPA is convinced that the Nation’s reservation and related resources,
including sustenance fishing, can best be protected by delegating its NPDES permitting
authority to the State of Maine, the Nation would like to hear those views at this meeting
at the outset.

&e: Chief and Tribal Council, Penobscot Nation
Mark Chavaree, Esq.
Hon. Richard Stevens (Governor, Indian Township Passamaquoddy Reservation)
Hon. Rick Doyle (Governor, Pleasant Point Passamaquoddy Reservation)
Hon. Brenda Commander (Houlton Band of Maliseet Indians)
Hon. Billy Phillips (Aroostook Bank of MicMac Indians)
Kaighn Smith, Esq.
Gregory Sample, Esq.
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JAN. 28 DISCUSSION TOPICS

What is the EPA’s understanding of the scope of the Penobscot Indian
Reservation?

Does the EPA view the reservation to encompass the Penobscot River?
Does the EPA view the reservation to encompass sustenance fishing?

Would the EPA take issue with the Maine Attorney General Opinion (copy
attached) that sustenance gill net fishing by tribal members in the waters
surrounding Indian Island involves sustenance fishing, free from state regulation,
within the Penobscot Indian Reservation?

What is the EPA’s understanding of its trust respeonsibility to the Penobscot
Nation?

Does the EPA believe that it has a trust responsibility to protect the rights and
resources of the Penobscot Nation?

What is the carrent status of jurisdictional responsibility for the Clean Water
Act programs in the Penobscot River?

What role is currently played by EPA?
What role (if any) 1s currently played by the State of Maine?

What is the EPA’s pesition with regard to retaining federal jurisdiction over
Clean Water Act programs in the Penobscot River above Indian Island?

What does the EPA believe are the 3 most significant issues that the
Penobscot Nation must address to convince the EPA that it must retain
federal jurisdiction over the NPDES program within the Penobscot River
from Indian Island, northward, within the Penobscot River?

(@) Inthe EPA’s view, what concerns or questions are raised by the State’s
application in this regard?



Office of the Governor and Council

Ba"’é}[“f,oana Community Building

5 Indian Island, Maine 04468

Michael M. Bear (207) 827-7776
Vice-Chief

FAX (207) 827-6042

Donna M. Loring
Representative

Januvary 24, 2002

Hon. Angus King
State House Station
Augusta, Maine 0433-0001

Dear Governor King:

On December 7, 2001 at Pleasant Point Passamaquoddy Reservation, | met with
you along with the elected leaders of the Passamaquoddy Tribe, the Houlton Band of
Maliseets, and the Micmac Nation at the Maine Indian Tribal State Commission’s annual
gathering of Governors and Chiefs.

At the gathering, I presented a challenge to the collected group to initiate a
dialogue between the leaders to promote improved relations. Through this plan, tribal
and state leaders would establish an ongoing agenda to meet and review our common
ground and our differences with a goal of improving tribal-state relations.

I firmly believe that improved communications among our elected leaders is the
key to improved tribal-state relations. Regular, formalized communications should allow
us to discuss and, if need be, negotiate our differences to amicable solutions, rather than
through litigation.

In the spirit of a new millennium and at a time when all nations need to better
understand one another, I am proposing to you, in the spirit of brotherhood, that we begin
a new era of tribal-state relations as soon as possible. As good neighbors, who have
common interests in doing what is best for all of Maine, its resources and its people, the
tribes and the State should be able to work together.

In this light, and as a first step, I very much hope that the State will take seriously
our interest in discussing the NPDES delegation issue as proposed in the attached
communication to Attorney General Rowe. [ would like to discuss this with you at your
earliest convenience. ‘



Govemnor Angus King
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Sincerely,

/
Barry

Dana, Chief

Penobscot Indian Nation
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Gov. Rick Doyle, Passamaquoddy

Gov. Richard Stevens, Passamaqucddy
Senator Olympia J. Snowe

Senator Susan Collins

Congressman John E. Baldacci
Congressman Tom Allen

Senate President Richard A. Bennett
Speaker Michael V. Saxl

Attorney General G. Steven Rowe
Representative Donna Loring, Penobscot
Representative Donald Soctomah, Passamaquoddy
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January 24, 2002

William Brown, PE

Maine Department of Environmental Protection
Water Quality Branch

17 State House Station

Augusta, ME 04333-0017

RE: Revolving Loan Funds
Dear Bill,

As we discussed the other day, my experience in working on the Penobscot Indian
Nation’s interim financing under the revolving loan fund for treatment plant improvements
suggests that the state laws and rules governing the fund are, at best, difficuit to apply. This
is so even though the Passamaquoddy and Penobscot treatment plants have long been
included in your project priority lists.

The difficulty, in short, is that nowhere that I found does the state law include “Indian
tribes” among the entities eligible to obtain funds through the Clean Water Act revolving loan
funds. This may well be an oversight, since the Clean Water Act provision making Indian
tribes eligible is somewhat disguised. The federal act’s definition of “municipality” for
purposes of the revolving loan funds is:

The term "municipality” means a city, town, borough, county, parish, district,
association, or other public body created by or pursuant to State law and having
jurisdiction over disposal of sewage, industrial wastes, or other wastes, or an
Indian tribe or an authorized Indian tribal organization, or a designated and
approved management agency under section 1288 of this title.

Ill MEMBER FiRM
Commarcial Law Affifigtes



William Brown, PE
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33 U.S.C. § 1362(4). Since Indian tribes are not municipalities, or any other form of
government organized under state law, this definition merely grafts Indian tribes and tribal
organizations onto the definition of “municipality.” As a result, when the Clean Water Act
provisions refer to a “municipality” they also refer to Indian tribes.

At least two provisions of the state law make it clear that the state law is intended to be
just as broad as the Clean Water Act. 30-A M.R.S.A. § 6006-A(1)(A)(3) specifies that one
revolving fund “must be used” for “any actions authorized under the federal Clean Water Act,
33 United States Code, Sections 1251 to 1387.” The legislature’s intent to track the full
scope of the Clean Water Act is also evident in 30-A M.R.S.A. § 5959(1)(B) which
authorizes the Bond Bank and presumably DEP, to adopt any rules “necessary to ... ensure
compliance with the Federal Water Pollution Control Act. Title VI [33 U.S.C. § 1381 et
seq.]... and {its] amendments.”

The difficulty is that the operative statutes for these programs, like § 5953-A, speak
exclusively in terms of a “municipality,” and the Maine statutory definition of “municipality”
gives no indication that Indian tribes or tribal organizations would be included. 30-A
M.R.S.A. § 5903(7-A). This definition, at least for purposes of the revolving loan funds,
should be modified to follow the Clean Water Act definition verbatim, or perhaps incorporate
it by reference.

This change would, of course, require legislation. In my view, it would be legislation
that 1s needed to make the state program comply with the requirements of the Clean Water
Act. In the interim, however, I would think that the rulemaking authority cited above is broad
enough for either DEP or the Bond Bank, or both, to modify their program regulations to
make clear that Indian tribes and authorized Indian tribal organizations are eligible applicants
under the revolving loan programs. I note that Chapter 595 of the DEP regulations includes a
definition of “eligible applicants,” which could now be modified; the Bond Bank could also
define eligible applicants for purposes of the revolving loan program by reference to the
Clean Water Act definition of “municipalities” or by specifically referring to Indian tribes
and Indian tribal organizations.

I would be happy to work with you on either rulemaking or legislation to give all
Indian tribes in Maine the full benefit of the opportunities secured to them under the Federal
Clean Water Act. Please feel free to call if T can assist.

GWS/1d

cc: Robert Lenna
Karen Asselin
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bee:  Chief Barry Dana
Mark Chavaree
Ralph Nicola
Rep. Donna Loring
Governor Richard Doyle
Governor Richard Stevens
Rep. Donald Soctomah



HOUSE OF REPRESENTATIVES

2 STATE HOUSE STATION
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RR #], Box 45
Richmond, ME 04357
Telephone: (207) 737-2608
Fax: (207) 737-2608
E-Mail: dmldab@ wiscasset.net

4/23/02

NEPDES AGREEMENT WITH THE STATE
COMMENTS and THOUGHTS

It seems like 1980 all over again. We are giving up an awful lot and getting a little.

Maybe some “Good Will” with the State. “A new era of partnership” those very words
were spoken by Cohen during the 1980 settlement Act negotiations. We must not let
history repeat itself.

We are giving up our right to argue control of our waters. This is a huge concession.

We are giving up our right to appeal the NPDES permit. When we sign this agreement
and six months or a year down the road we find that we cannot live with it . We will have
no recourse because we would have agreed not to protest the NEPDES process now or in
the future. Do we trust the state that much? The state is getting complete control over
NEPDES and our waters. You can forget any claims you might think you have in the
future,

What we are getting is a recognition that we actually eat fish and shell fish

Vague promises that the state will listen with words like intend, consider, goals etc.

We’ve lost the documents case. The law is in the books. Nothing we do now can change
that. Now we are going to eliminate our arguments for our water rights. We use the
excuse that Bush is in the White House but Bush will not always be in the White House.
This agreement we are about to make with the state will have legal ramification forever.
Why do you think Manahan started this case in the first place? We have failed to see the
big picture and have focused only on the documents. Documents that they all ready have.
I say give them the documents. Set up a place off the reservation and let Manahan go
over them there.

Set up a wigwam with Indian Island police and Old Town police there or even State
police. The control of our waters is too important to barter. We will have to submit
legislation to fix this anyway no matter what we decide to do in this case. Maine will
have a new governor for the next legislative session. One in my estimation that would be
more cooperative than King.

We need to look at the bigger picture.

Penobscot Nation
Printed on recvcied paper
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iNDIAN SLAND
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FAX: 207/8271157

JOHN 8. BANKS, DIRECTOR

MEMO

pata: 05/01/2002

Ta: Chief and Coundgg
From: JOhn Banks

rRe: MOA Between PIN and Maine Reqgarding NPDES Permiitting on Indian island

| believe that the MOA approved by the Tribal Courcil on Aprit 10 is not in the
best interest of the Nation and | urge the chief not to sign this agreement. Upon
signing this agresment the Nation would hand over to the Slate the right to regulate
pollution discharge permits within cur territary with not much more ovarsight than we
currently have. We would give up arguments we have deveicped since 1980
pertaining to the tibes' (and EPA's) authority to regulate our own environment and
never be able to use these arguments, even if the MOA is terminated. At a time
when all 3 govemmenrts (Fedsral, State, and Tribe) are ivoking intc possible
amendments 1o the 1280 Settiement Act, it makes no sense to agree with the States'’
interpretation of environmental regulatory authority by signing this agreement, We've
already lost the documents case. The Maine Supreme Court hag aiready rulsc that
the States' FOAA (Freedom of Access Act) applies to the Maine lrices. We would be
better off io pursue & legislative change to fix the FOAA problem and continue tc
support tribal sovereignty over our waters, To sign the MCA now weuld be “throwing
out the baby with the bath water”.

Beiow is my rasponse to each of the points raised at the Apnil 10” Council
meeting as “consequerices of signing/not signing”:

1. Govt tg Govt — We have been dealing with Maine on a govi-to-govt
basis singe Maine became a state in 1820. We're a government.
They're a govermment. To suggest that this MOA somehow creates a

Q03

Pninted on Tatally Chiorine-Eree Yaper (TCH)
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new gowvtto-govt relationship is NONSENSEY In fact. we have
entersd into 2 govt-to-govt agreements already with Maine: 1 in 1895
for fisheries management and 1 in 1892 for water quality monitering,
including the East and West Branches,

Z Recognitions of Unigue Cuityural Relation to Waters - This is
already recognized by the Stete. We have been working with all
leveis of State Gov't from this perspective for many years, To think
that this MOA will somehow force the State to want to do more to
protect the river is NONSENSE.

3 New Positive Relationship ~ The relationship between the State
and the tribe is what the curent poiitical powers want it to be at any
given time. The State has been and will continue to be highly
influenced by the financial {and thersfore political) strength of the
Paper industry. To think that this agreement will change that dynamic
is lugicrous. We currently enjoy a very good working relationship with
the State, especially at the techinical level,

4 State Agrees Water Quallty Goals Inciude Safe Human
Consumption of Fish - Big Deal! This threshold was passed many
years ago. The argument now is on the amounts of fish we shaould be
abtie 10 consume in the exercise of our fishing Aghts. To think that the
State |8 making a major corcession by agreeing thet fishing” indudes
consumption is ridiculous. Maine DEP reports to EPA every 2 years
on the status of all waters in the State. This reporl states that the
Penobscot River is not mesting the goal of the Clean Water Act
because of the presence of Fish Consumption Advisones. This
shows that Maine recognizes the consumption of fish as a Ciean
Waler Act requirament,

5. Govtto-Govt in Permits and Compliance - The agreement sefs
out a formal process to involve the tribal government in the review of
individual NPRES permits. This is a positive aspect of the
agresment, however, | don't think we should have 10 give up our
sovarsignty and junsdictional argumants to get involved in the review
of permits. We already review all State issued ficenses, including all
discharge licensas within the gntire Pennbscot River Basin. DEP has
zlso agreed to send us copies of all Kraft pulp and paper licenses
outside of the Penobscot River Basin (copy of 3/28/01 letter
attached).

8. Pathways to Protect Other Tribal Uses. with EPA Melp — These
already exist in both present State {aw and in EPA policy.
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Avold Bad Pracedent, Litigation Costs, Rigks - The worst
precedent set by this MOA is tc be the first tribe in the Country tc

willingly bring in & State to have environmental regulatory authority
within a federally recognized Indian reservation. | agree that there are
litigatlon risks if we proceed in court to argue against State Authority
over environmental matters under the 1880 Seftiement Act. There
are always risks and costs associated with the exercise of sovereign
authority. We have an opinion on the books by DOI that says that
water quality is an intemal tribal matter under the Settlement Act.
Generally, courts give significant deference {¢ federal gov't agencies
when deciding these guestions.

End Documents Case —~ As said earlier, FOAA appilicability to the
tribes is elready decided as a matter of State law.

Other Issues

- The Nation MH prevented from having our own regulatory

authori ver rvation rs.

Once we eign this agreement, we will not be able tc have our own
regulatory authority over permitting under the CWA (Clean Water Act).
Since the mid-eighties we have been building the intemal capacity to
eventually run our own permitting program. Two of our water resources staff
are one training course shy from getting federal credentials from EPA that
will allow us to conduct compliance inspections under federal policy. The
EPA. especially since 1994, has been working with tribes to heip them
develop the capacity to run their own enwironmental programs (EPA Indian
Policy attached). As stated earlier, DOI's official legal position is that water
quality regulation is an internal tribal matter under the settiement act,

Signing this MOA will be & maior k is in these efforts.
This Agreement is Forever

At the beginning of this process i insisted on a sunset provision. Handing
over permit authority to the State on our river should be viewed as an
experniment.

it the State could show after a five-year period (the average time frame for a
NPDES Pemnit) that it has adequately protected this precious resource,
then the agreement could be reauthorized, If not, the EPA would step in
and reassume perrnitting authonty.

The State refused to include a sunset provision and our attomeys agreed
not to include .
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- liove w n _have ad NP rmit revi an t

without signing this MOA.
Whether the state gets authorized to run the NPDES Program in our waters
or EPA retains that authority we will have an adequale voice in the process.

We do not need 1o give up our jurisdictional/sovereignty position forever to
have an adequats voice.
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Article |

Articie ||

Articie il

Article V

Article V

Preliminary Matters

This section is general framework language that sets the tone for the
Agreement and is used to establish intent. This particuiar language
favors the States' legel and political views of the Penobscot River {(with
respect to the tribes’ water rights). Since the 1380 Seftlement Act was
mostly sitent on the issue of water rghts, current understanding of each
of the perties (Tribe & State) is important now, 20 years later.

This languags is detrimental to the Nations’ pesition because:
1. Doesn't mention tribal waters.

2. Doesn't include the West Branch, which includes three important
digcharges, which impact water quality in the entire upper section of
the main stem, and directly impacts the West Branch.

The language is mostly “fluff’.
Joint Purposes
This section sefs out the purposes for entering into the MOA.

This language I8 mostly "fluff” and provides no res! benefits to the tnbe.
Other Definitions

This is just procsdural language that makes i sure tha! the terms
“facility, discharges, or applicant” only appiies to those discharges on
the Main Stem of the River (those discharges in Appendix Aj.

Water Quality Standards

Although this section 18 titied: "Water Quality Standards”, nothing in this
section provides for the establishment cf standards needed to protect
the tribal culluralftraditionai uses beycnd what's availsble now under
existing state law. This section merely cites axisting state iaw. Many of
these provisions have arsedy been used by the Nation to upgrads the
classification of segments of the river and we wilt continue to do this with
or without this MCA.

Maine Pollutant Discharge Elimination Systern (MEPDES)
Permitting

This section sets up a process for the tribe to become invoived in the
review and comment of individual discharge permits. This i$ a goed
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Articie VI

Anticle Vil

Article Vill

part of the agreement because It establishes in writing & meaningful role
for the tribe.

Thz problem with this section is that it does not force the State to
incorporate our concerns and recommendations in the final permit. I
we ultimately disagree with any provision of a final permil, we are left
with remedies under existing law, which ere available to us without
having this MOA. in place.

Aiso, as stated earlier, | am confident that we will continue to have a
strong voice in permitting regardless of who has permitting authority
(state or federal EPA) and regardless of whether we enter into this
MOA,

Manitoring and Compliance

This section outiines the process for communication between the State
and Tribe regarding inspections and notifications of spills and monitoring
data.

Most of this activity is afrsady happening and this language simply
states much of what has been in place for years,

We don't need this MOA to accomplish the communications processes
contemplated here.

We have an cn-going govt-to-govt agreement with DEP where we
conduct the monitoring in the entire basin north of indian island,
Signing this MOA will restrict our existing monitoring to the Main Stem, a
mejor step backwards.

in the area of facilities inspection, three of our water resources program
staff have been atftending traning to allow them to have federal
cradentiais to conduct inspections under EPA authonity. This will allow
the Nation to inspect the dischages independent of the State.

Previous Agre nt

This section references the axisting agreement we have with DEP (copy
attached} to receive copies of ali permits i the drainage and all Kraft
rill permits in the State. This language ciarifles that the MOA (permit
review section, Article V and Articte Vi, Monitering and Compliance) only
appiies to those discharges on the Main Stem

Other Provisions

This is the section where we withdraw our objections to the States’
desire to have permitting authority within reservation waters.
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The MOA would be OK if Article VIl A. were omitted. Note thet
language added at the last moment in Adticle VIil, “D” would prevent the
tribe from ever using our previously developed arguments against Stale
junsdiction over our reservation, even if the MOA is terminated,

in Article VIl D "Amendment on Termiration” the phrase “sxcept that
the provisicns of Article VIl cannot be terminated” was addsd at the
very end of the drafting process on the insistence of Matt Manahan,
This language was not incluged in the version that was faxed o me on
the morning of Aprii 10

Apparently (according to Kaighn Smith) Mett Manahan insisted on this
language as a condition for him supporting the 30-day exiensicn.





